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In this article Juliet Carp, Employment 
Partner at solicitors Speechly Bircham 
LLP, looks at some differences between 
UK and Continental employment laws.

Most of us would expect employment 
laws and industrial relations systems to work 
differently across Europe, but some of those 
differences can still take even the most con-
scientious planners by surprise.  It is easy to 
be caught out because questions are inevita-
bly driven by our own assumptions.  

Below is a personal selection of things 
that I wish I had understood before I 
started asking European employment 
lawyers for help.

1. Collective agreements
Understanding that collective agreements 
can work differently in other European 
countries is key to understanding why 
many other employment-related things 
work differently in practice.  

In the UK a collective agreement is, 
broadly, an informal non-binding agree-
ment between a trade union (or unions) 
and employer (or employers) about how 
they will work together. Sometimes 
aspects of the agreement will have legal 
force because people agree that they will. 
So, for example, wages might be set auto-
matically by  collective bargaining because 
this is agreed between the individual 
employer and individual employee.

In many European countries collec-
tive agreements work differently. The 
first thing to be aware of is that they can 
apply automatically - sometimes even 
when employer and employee are not 
aware that they exist!  So, for example, a 
sectoral collective agreement might lay 
out redundancy arrangements or pre-
scribe particular forms of post termina-
tion restrictive covenant. The collective 
agreement might apply to an individual 
employee just because of the job he does 
and/or the place that he does it.  This may 
be the case regardless of his individually 
agreed employment contract terms.

The key practical point here is that local 
advice is almost always needed to determine 
whether a collective agreement applies.  The 
employment contract may not help. So, 
it makes sense to gather information that 
might be needed to help the adviser give 
clear guidance at an early stage.   

 2. Status
One key factor in determining whether 
a collective agreement or other employ-
ment laws apply may be the employee’s 
status, ie what he does for a living.  Sen-
iority (in the UK sense of “importance”) 
may be relevant, with many countries 
applying separate regimes to senior man-
agers and ordinary workers.  Often senior 
employees receive less employment pro-
tection than their junior colleagues.  This 
is not intuitive in the UK where, with 
some minor exceptions, factory workers 
and managing directors are subject to the 
same employment laws.  

Practically, this means that more care 
should be taken with job titles, job descrip-
tions, duties etc., at the outset. Those 
decisions could have significant financial 
consequences, for example, for the size of 
a redundancy payment awarded years later.   
If some effort is put into understanding 
the employee’s role before advice is sought 
there may also be some fee savings as the 
local lawyer should be able to identify the 
appropriate laws or collective agreement 
and advise more quickly. 

3. Contracts
The prevalence of binding collective 
agreements also helps explain why Con-
tinental attitudes to contract drafting are 
so different to those in the UK.  UK con-
tracts are typically longer and more care-
fully drafted than those used elsewhere.  

If terms and conditions are set out in 
invariable collective agreements, why 
would you need a lot of detail in the 
contract or staff handbook?   In fact, the 
detail may make things worse if there later 
proves to be a difference between collec-
tive agreement and individually docu-
mented terms.  The terms of the applica-
ble collective agreement may also change 
over time whilst the contract stays fixed. 

In the UK employers and employ-
ees have traditionally had great freedom 
to choose contract terms and with that 
has developed a very tight approach to 
documenting the agreement.  This is 
not the norm in Europe.  UK observ-
ers might worry that Continental drafts 
are “sloppy”, leaving wide scope for dis-
pute, whilst Continental observers might 
look at ours and think “overkill” or “why 

include all this stuff?”. Understanding 
different employers’, employees’ and law-
yers’ expectations, and the legal conse-
quences, can be helpful if an appropriate 
compromise is to be reached quickly.  

4. Post termination 
restrictions 
Competition is an area where European 
approaches vary considerably.  Sometimes 
payment of salary (or a percentage of salary) 
is required for the duration of the covenants; 
in other systems payment is needed upfront 
and sometimes it may be appropriate to pre-
scribe a fixed penalty for non-compliance. 
(The latter is generally not a good idea in 
the UK.)  The key practical point here is 
that it is worth checking the local require-
ments both at the outset and before any dis-
missal.  The latter may, for example, save the 
employer from paying a lot of money for 
nothing if the covenants are not needed.  If 
more than one European jurisdiction may 
be relevant to the employment it may not be 
possible to comply with all the local require-
ments at the same time and the employer 
may need to prioritise.

 
5. Collective consultation is 
for the long-term
In the UK workplace, formal employee repre-
sentation is not typical.  Yes, some businesses 
“recognise” unions, but works councils and 
elected employee representatives are not com-
mon.  Most key decisions are taken unilaterally 
by the employer without consultation.   

Like Americans, British employers (and 
lawyers) often assume that consultation 
with works councils and other employee 
representatives is just a hurdle to get over.  
Locally, things will probably be viewed 
differently and damaging relationships 
for short-term gain may have serious long 
term consequences.  Think partnership: 
failing to pick up your socks on Thursday 
night may lead to a different answer when 
you suggest a Friday night out.   This is 
an area where following local advice even 
where it seems trivial usually pays off.  

6. Trading cost for speed
In the UK we will often start with a ques-
tion like “How long will it take and how 
much will it cost?” We like to understand 
the bottom line and are used to trading 
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cost for speed. “If I dismiss him now with-
out following the procedure how much 
more will that cost me?” seems a logical 
commercial enquiry.  The answer might 
be balanced against salary costs during 
the process, potential damage to the busi-
ness etc., before a decision on approach 
is made. The key point is that whilst 
there are many things employers should 
not do here in the UK, there is very little 
that employers cannot do.  We should not 
assume that people navigating different 
systems think the same way.      

7. “You can’t do that” means 
what it says
“You can’t do that” may mean just what it 
says.  Dismissals (or even in some cases trans-
actions) can be void if the right processes are 
not followed - often with very expensive and 
inconvenient consequences.  The employer 
may not be permitted to dismiss without 
seeking permission from a governmental 
authority or court or to dismiss certain cat-
egories of employee at all, e.g. employees who 
are ill or pregnant.  The point here is that 
doing it wrong may not be cured by money: 
the action taken may be totally ineffective.  

The employee may, for example, receive huge 
compensation, soak up a lot of management 
time and still keep his job.  

The practical difficulty for those less 
familiar with local practices, is usually to 
work out when “no” really means “no”.  Ask-
ing both very specific questions about con-
sequences and more open questions about 
what employers normally do can help.  

8. Getting it wrong can be 
criminal
Bear in mind that failing to comply with 
some European employment laws can 
lead to criminal as well as civil sanctions - 
and these can apply to individuals as well 
as companies.  When in doubt, check.

 
9. Asking questions
Which leads us to a critical skill that we all 
need to keep working on.  Poor answers 
often flow logically from poor questions.  
Gathering relevant information; making 
preferences and attitudes to compliance 
clear from the outset; choosing vocabulary 
carefully; anticipating some of the things 
that may be different; using both phone 
and email; asking both open and closed 

questions; and giving some guidance on 
the length of answer required can all make 
a difference to whether you get the answers 
you need quickly, clearly or at all.  

10. Ask the right person  
And finally, where the answer matters, it 
makes sense to invest time in choosing the 
right local adviser.
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